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Pr io r  d e c i s i o n  h o l d i n g  t h a t  r e q u e s t  f o r  
p r o g r e s s  payments  " i n  a c c o r d a n c e  w i t h  
g o v e r n i n g  U.S.  r e g u l a t i o n s "  is n o t  a 
c o n d i t i o n  is  a f f i r m e d .  D i s t i n c t i o n  
be tween p r o g r e s s  payments  and  advance  
payments  is i r r e l e v a n t .  The i s sue  is 
w h e t h e r  r e q u e s t  is a c o n d i t i o n  o r  mere 
w i s h  or d e s i r e  . 
The Defense  L o g i s t i c s  Agency ( D L A )  r e q u e s t s  

r e c o n s i d e r a t i a n  o f  Canadian  Commercial C o r p o r a t i o n ,  62 Comp.  
Gen . - (B-207777, J a n u a r y  7, 19831,  83-1 CPD 1 6 ,  i n  which 
we s u s t a i n e d  a p r o t e s t  by  Canad ian  Commercial C o r p o r a t i o n  
(CCC) a g a i n s t  t h e  r e j e c t i o n  of a b i d  by Canada Cordage ,  
I n c .  The b i d  was r e j e c t e d  because C C C ' s  e n d o r s e m e n t  of t h e  
b i d  c o n t a i n e d  t h e  f o l l o w i n g  l a n g u a g e :  " P r o g r e s s  Payments ,  
i n  a c c o r d a n c e  w i t h  g o v e r n i n g  U.S. r e g u l a t i o n s ,  a r e  
requested.'' W e  h e l d  t h a t  t h i s  l a n g u a g e  d i d  n o t  c o n d i t i o n  
t h e  b i d  and  r e n d e r  it n o n r e s p o n s i v e .  

DLA c o n t e n d s  t h e  d e c i s i o n  is  e r r o n e o u s  b e c a u s e  i t  r e l i e d  
o n  -- Potomac I r o n  Works, I n c . ,  B-200075, J a n u a r y  8 ,  1981,  
81-1 CPD 1 5 ,  w i t h o u t  a d d r e s s i n g  DLA's c o n t e n t i o n  t h a t  
Potomac is  i n a p p l i c a b l e  b e c a u s e  Defense  A c q u i s i t i o n  Regu- 
l a t i o n  ( D A R )  App. E-407 ( D e f e n s e  A c q u i s i t i o n  Ci rcu lar  

payments .  I n  c o n t r a s t ,  t h e  s o l i c i t a t i o n  ( c o n s i s t e n t  w i t h  
DAR App. E-504.5 (1976 e a . ) )  p r o v i d e d  t h a t  b i d s  c o n d i t i o n e d  
upon p r o g r e s s  payments  w i l l  be r e j e c t e d  a s  n o n r e s p o n s i v e  
u n l e s s  t h e  s c h e d u l e  i n c l u d e s  p r o v i s i o n s  f o r  s u c h  payments .  
D L A ' s  request  f o r  recons idera t ion  e l a b o r a t e s  o n  t h e  d i s t i n c -  
t i o n  be tween a d v a n c e  payments  and p r o g r e s s  payments .  

No. 76-26, December 1 5 ,  1 9 8 0 )  permits a r e q u e s t  f o r  advance  

W e  g a v e  c o n s i d e r a t i o n  to  t h i s  a rgument  p r i o r  to 
r e a c h i n g  o u r  J a n u a r y  7 d e c i s i o n ,  b u t  d i d  n o t  s p e c i f i c a l l y  
a d d r e s s  it b e c a u s e  i t  i s  c l e a r l y  i r r e l e v a n t .  T h e  issue is 
n o t  w h e t h e r  CCC requested advance  o r  p r o g r e s s  payments .  The 
i s s u e  is w h e t h e r  t h e  r e q u e s t  is  a c o n d i t i o n  o r  a mere w i s h  
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or d e s i r e .  W h i l e  DAR App. E-407, Supra, permits a request 
for a d v a n c e  p a y m e n t s ,  a b i d  c o n d i t i o n e d  on  t h e  receipt  of 
a d v a n c e  paymen t s  is  n o n r e s p o n s i v e .  U n i t e d  I n t e r - M o u n t a i n  
2----- T e l e  hone  Company, B-197471.2, Augus t  1 4 ,  1981 ,  81-2 C P D  
140 ;  G e n e r a l  --- T e l e p h o n e  Company o f  C a l i f o r n i a ,  57 Comp. 
Gen. 89 (19771 ,  77-2 CPD 376;  B-173389, Sep tember  2, 1971.  
S i m i l a r l y ,  w h i l e  DAR App. E-504.5, Supra, p r o h i b i t s  b i d s  
c o n d i t i o n e d  on  t h e  receipt  of p r o g r e s s T a y m e n t s ,  it d o e s  n o t  
p r o h i b i t  a p r e c a t o r y  r e q u e s t  for p r o g r e s s  payments .  

As w e  n o t e d  i n  o u r  J a n u a r y  7 d e c i s i o n ,  w h e t h e r  a 
" r e q u e s t "  is a c o n d i t i o n  or a mere w i s h  or d e s i r e  m u s t  be 
d e t e r m i n e d  from t h e  meaning of t h e  words  u n d e r  t h e  
c i r c u m s t a n c e s .  
1311, 1314 ( C t .  C1. 1 9 7 0 ) ;  N a t i o n a l  O i l  & S u p p l y  Company, 
Inc . ,  B-198321, J u n e  20 ,  1980 ,  80-1 C P D  4 3 7 .  DLA f o c u s e s  on 

- See -uI a lso  _I Rice v .  U n i t e d  S t a t e s ,  - 428 F.2d 
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C C C ' S  u s e  o f  t h e  word " r e q u e s t , "  b u t  ignores t h e  p h r a s e  " i n  
a c c o r d a n c e  w i t h  g o v e r n i n g  U . S .  r e g u l a t i o n s . " *  T h i s  p h r a s e  
q u a l i f i e s  t h e  word " p r o g r e s s  paymen t s"  and makes i t  c lear  
t h a t  CCC is merely r e q u e s t i n g  p r o g r e s s  payments  t o  t h e  
e x t e n t  t h e  a g e n c y  would c h o o s e  t o  make them. T h i s  is a 
precatory r e q u e s t .  I t  d o e s  n o t  a f f e c t  t h e  r e s p o n s i v e n e s s  
o f  t h e  b i d .  

The r e c o r d  before u s  d o e s  n o t  e s t a b l i s h  t h a t  o u r  pr ior  
d e c i s i o n  was b a s e d  on a n y  error o f  l a w  or  f a c t .  Our  pr ior  
d e c i s i o n  is a f f i r m e d  . 

& I) of t h e  U n i t e d  S t a t e s  

<' -- 
* I t  is a bas ic  t e n e t  of c o n t r a c t  i n t e r p r e t a t i o n  t h a t ,  

whenever  p o s s i b l e ,  e f f e c t  m u s t  be g i v e n  to  e a c h  word ,  
c l a u s e ,  or s e n t e n c e  and  none s h o u l d  b e  r e j e c t e d  for 
l a c k  o f  mean ing  o r  s u r p l u s a g e .  A s t r o a n e ,  __ I n c o r p o -  
I- r a t e d ,  B-184999, A p r i l  27,  1 9 7 6 ,  76-1 CPD 282 ,  p a g e  3; 
4 4  Comp. Gen. 419 ,  420  ( 1 9 6 5 ) .  
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